
IN THE SUPREME COI QtolQlNAL

ROBERT SHULER SMITH, DISTRICT ATTORNEY 
FOR HINDS COUNTY, MISSISSIPPI, et al.

Y.

STATE OF MISSISIPPI

'AUSE NO. 2013-M-01114

PETITIONER

RESPONDENTS

RESPONDENTS’ RESPONSE TO THE STATE OF MISSISSIPPI’S 
COMBINED PETITION TO VACATE A RESTRAINING ORDER 

AND EMERGENCY PETITION FOR INTERLOCUTORY APPEAL

COME NOW the Respondents-Plaintiffs, Robert Shuler Smith, et a l, and file this their 

response in opposition to the State of Mississippi’s Combined Petition to Vacate a Restraining 

Order and Emergency Petition for Interlocutory Appeal, and in support thereof would show the 

following:

The State of Mississippi’s disagreement with the Circuit Court of Hinds County is 

insufficient to show its entitlement to the extraordinary remedy it seeks from this court. The 

Temporary Restraining Order in question lasts only a few days: briefing is due in the trial court 

tomorrow, while a full hearing is scheduled on July 8. Further, the State’s arguments regarding 

any insufficiency in the pleadings are to be corrected by amendment this day and will be 

addressed in foil in the briefing owed to the trial court tomorrow. Plaintiffs respectfully request 

application of the usual course of civil procedure: briefing, hearing, and a final judgment in the 

trial court, followed by an appeal to this court.

I. Factual and Procedural Background

In general, the State of Mississippi adequately provides the procedural posture for this 

action, so it need not be reiterated here. However, the State’s assertion that the Mississippi
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Constitution allows the Legislature to only regulate concealed carry weapons, and never allows 

the regulation of non-concealed weapons, is a contested question of law properly submitted to 

the Circuit Court of Hinds County.

II. Reversal of a Temporary Restraining Order Is an Extreme Remedy Rarely Granted 

and Is Inappropriate in the Instant Action

The State asks this Court for an exceptional remedy: a reversal of the Temporary 

Restraining Order granted by the Circuit Court of Hinds County on June 28, 2013. That request 

is both unnecessary and unfounded. Because the trial court has not yet resolved critical questions 

of law and fact pertaining to the challenges of the District Attorney and the other Plaintiffs, this 

Court should not exercise interlocutory review over the temporary order.

A. The Temporary Restraining Order is Not Ripe for Appellate Review.

The State has presented this case to the Court for appellate review much too early in the 

proceedings for an appeal to be proper. In general, issuances of temporary restraining orders 

(TROs) are not appealable decisions. See Connell v. Dulien Steel Prods., Inc., 240 F.2d 414,417 

(5th Cir. 1957) (“in general, a mere temporary restraining order issued under Rule 65(b) is not 

considered appealable). While some of the State’s points in the Petition regarding the 

commencement of this litigation are well-taken, Plaintiffs recognize certain deficiencies of the 

original pleadings and are amending those documents this day.

According to Mississippi Rule of Civil Procedure 15, Plaintiffs may amend the pleadings 

as a matter of course before a response is served. Instead of responding to the original pleadings, 

though, the State chose to seek immediate relief from this Court, thereby keeping Plaintiffs’ 

option to amend open. Further, the State is not without another, more reasonable recourse than an



emergency interlocutory appeal: responding to the pleadings and arguments made in the Circuit 

Court.

Impulsively appealing the Circuit Court’s issue of the Temporary Restraining Order at 

this premature time interrupts the logical development of the case. A hearing has already been 

scheduled for Monday, July 8, a mere ten days after the original pleadings were filed. Also, 

briefs on the matter are due Tuesday, July 2, and Wednesday, July 3. The State has 

circumvented the rational order of the proceedings and disturbed the intentions of the Mississippi 

Rules of Civil Procedure.

This untimely appeal disregards the probable needs of the Plaintiffs to more fully develop 

the case. At the least, the Plaintiffs request an opportunity to respond to the State’s various 

procedural and substantive arguments by briefing them to the Circuit Court. Open questions of 

fact still need to be resolved, potentially warranting discovery as to how the law is applied; the 

merits of the case have not yet been reached; and final legal determinations have not been made. 

Testimony from the Plaintiffs is critical to aid the Circuit Court in gaining a clearer picture of the 

issues and why certain aspects of the amendments in H.B. 2 are vague. The State incorrectly 

overstepped the trial court’s proper authority to make these factual determinations. Because the 

merits of the case have not yet been reached, if the Court decides to reverse the Temporary 

Restraining Order, the suit should be allowed to proceed on the merits to determine the 

constitutionality of certain portions of H.B. 2.

B. The State has Conflated a Temporary Restraining Order with a Preliminary 

Injunction

The State has failed to note the differences between a temporary restraining order and a 

preliminary injunction. A temporary restraining order is just that -  temporary -  providing a
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short-term method of relief. The duration of a temporary restraining order usually extends only 

for a ten-day period, absent unusual circumstances warranting extension. See Miss. R. Civ. P. 

65(b).

The State, however, treats the Temporary Restraining Order in this case as a perpetual 

remedy. See Petition at § II (referring to Plaintiffs relief sought as “extraordinary injunctive 

relief’). Additionally, the State ignores the fact that temporary restraining orders typically last no 

longer than twenty days even with an extension only for exceptional circumstances or through 

consent of the parties. See Miss. R. Civ. P. 65 cmt.

C. Whether a Temporary Restraining Order or Preliminary Injunction Should 

Issue is a Question Better Suited for the Trial Court

Although the Circuit Court has not yet decided whether to order a preliminary injunction, 

the State mistakenly brings the issue of whether a preliminary injunction should be granted to 

this Court as opposed to appropriately posing that question to the Circuit Court. As cited by the 

State, Am. Elec. v. Singarayar states that “[f]irst, the Court ruled forthrightly on the question 

presented, whether the preliminary injunction should issue. Rule 5 is not a means for passing the 

buck to this Court.” 530 So. 2d 1319,1323 (Miss. 1988); see Petition at 11. These questions have 

been left “to the sound discretion of the trial court, a point accepted in our jurisprudence for more 

than a century.” Singarayar, 530 So.2d at 1324 (citation omitted).

Moreover, as the Comment to Rule 5 makes clear, “[ajppeal will not be permitted except 

to resolve a question of law, and this includes the application of law to fact.” The State cannot 

forum-shop at its leisure simply because of Rule 5’s existence. Inherently, Temporary 

Restraining Orders involve unsettled questions of law and fact, and without that a Court has 

nothing to review. First, there must be “the familiar three stages of an adjudication: (1) fact
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identification, (2) law declaration and (3) law application.” Id. at 1322 n.4. Without these, there 

is no order that can be reviewed -  even on an interlocutory basis.

In Singarayar, a party sought and received a Temporary Restraining Order and then 

sought to have it “converted into a preliminary injunction”; the trial court refused to convert the 

temporary order. Id. at 1321. Nonetheless, the trial court certified the question for interlocutory 

appeal to the Supreme Court, which was part of the process under the prior incarnation of Miss. 

R. App. P. 5. Id. On appeal, the Court determined that it did not have jurisdiction because the 

facts of the case were as yet unresolved. Id. at 1325. “[WJhere we must settle disputes of fact 

before we may apply the law to them, an interlocutory appeal should rarely be granted.” Id. at 

1323; see also Haynes v. Anderson, 597 So.2d 615, 620 (Miss. 1992) (denying petition for 

interlocutory review when “[tjhere are potential factual disputes lurking in and around . .  . which 

we are not inclined to settle at this stage”); Ray McNamara, 2 MS Prac. Civ. Proc. Temporary 

Restraining Orders and Injunction, § 19:17 (2013 ed.) (“The Mississippi Supreme Court has not 

manifested enthusiasm for interlocutory review of orders relating to temporary injunctive 

relief’).

There are both factual and legal issues which have yet to be resolved in this case. First, 

the oral Order from the Circuit Court addressed solely the relatively low burdens that must be 

met before a Temporary Restraining Order should issue. See Exhibit 1 to State’s Petition. As a 

result, the trial court immediately set briefing deadlines for both the District Attorney and the 

State, and also set a preliminary injunction hearing for the tenth day after the Temporary 

Restraining Order became active. This is the proper procedure for handling injunctions.

However, at no point does the trial court address the actual merits of the case, which 

remain to be discussed and briefed before the preliminary injunction hearing. While the State
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urges that the legal issue has already been decided in the case, nothing of the sort has 

happened. The trial court merely found that the balancing test for a Temporary Restraining 

Order was met, and has not yet finally declared that the law is impermissibly vague. The law 

was vague enough to warrant a Temporary Restraining Order at the request of a broad cross- 

section of law enforcement officers, yes; but no ruling has yet issued on the merits. The full 

merits have not yet even been briefed before the trial court.

As a result, the State’s demand for interlocutory review fails to meet the standards of 

Rule 5. It is simply not yet ripe for review. See State ex rel. Holmes v. Griffin, 661 So.2d 1319, 

1325 (Miss. 1995) (when events have not yet accrued, claim is not ripe). The remaining legal 

questions and factual disputes have not yet been resolved, and so therefore the Petition must be 

denied. That the Supreme Court is meant to be a court of last resort is a longstanding principle 

rooted in our jurisprudence. See Hercules Powder Co. v. Nix, 109 So. 862 (Miss. 1926). The 

State should have more appropriately exhausted its resources in the Circuit Court, a completely 

able mechanism for resolving the issue.

The District Attorney and other plaintiffs stipulate that the issues in this case will be ripe 

for review after the full briefing and ruling by the Circuit Court on whether the temporary 

restraining order should be converted to a preliminary injunction.

In the alternative, the District Attorney requests that even if  the Court determines that the 

temporary restraining order should be vacated, that the merits of the case still proceed to briefing 

and resolution before the trial court. The parties should be allowed to argue the merits of their 

respective sides and an issue of such grave import to law enforcement and Mississippi’s citizens 

should not be cut off by the premature legal machinations of the State. A full briefing, hearing,



and appellate review of the constitutionality of this law should be heard in order to best serve the 

interests of the citizenry.

III. The Criteria for Granting a Temporary Restraining Order Were Met

As this Court established in Singarayar, 530 So. 2d at 1324, the trial court should 

undertake a “sensitive consideration of and weighing and balancing o f ’ factors when granting a 

preliminary injunction. These factors include:

(a) Whether the plaintiff will be irreparably harmed if the injunction does not 
issue;

(b) Whether the defendant will be harmed if the injunction does issue;
(c) Whether the public interest, i.e., the rights of third parties, will be served 

by the injunction; and
(d) Whether the plaintiff is likely to prevail on the merits.

Id. (citations omitted). The trial court is to determine “whether granting the injunction would be 

the error-minimizing course of action, which depends on the probability that the plaintiff is in the 

right and on the costs to the plaintiff, the defendant, or others of granting or denying the 

in junctionAmerican Hospital Supply Corp. v. Hospital Prods., Ltd., 780 F.2d 589, 594 (7th Cir. 

1986).

In the trial court’s analysis, “three of the prongs the court would find that are quite 

obvious” and “whether or not there’s a substantial likelihood that the plaintiffs would prevail on 

the merits” was the prong “the court considered or heard most of the arguments from the State 

on.” However, the court dutifully analyzed all four prongs required and properly found that the 

injunction was necessary.

A. Plaintiffs Will Be Irreparably Harmed Without the Temporary Restraining 

Order Issued by the Trial Court Until the Merits of the Case Are Properly 

Heard.
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Allowing the amendments in H.B. 2 to become effective without clarification by the 

Legislature places the Plaintiffs in danger of immediate, irreparable harm. Simply, the law- 

enforcement plaintiffs are responsible for properly applying the law in question to Mississippi’s 

citizens. For their deputies and line prosecutors, and for the benefit of the citizens affected by 

law enforcement’s actions, all parties would be served by having a declaration of clear 

Mississippi law.

While the Attorney General issued a nine-page opinion attempting to clarify the law, that 

opinion does not provide adequate guidance for officials, nor is it a final adjudication. The 

Sheriff and Constable will be hindered by having to respond to 911 calls likely to come from the 

public when individuals are openly carrying in a place thought to be prohibited by statute, will 

not know how to interact with these armed individuals under the law’s new provisions allowing 

individuals to refuse to cooperate with police questioning, and law enforcement will not firmly 

know the physical locations of exceptions to the law. The Sheriff and Constables will have to 

apply their own understanding of the law, while the District Attorney will similarly have to apply 

his individualized understanding when prosecuting individuals. Both groups may possibly 

violate their respective oaths of office if  they have an incorrect understanding of the law.

The State of Mississippi, in arguing that the criteria for injunctive relief were not met, 

does not assert a counter-claim to the irreparable harm suffered by the Plaintiffs without a 

Temporary Restraining Order. The lack of contesting further indicates that removing the 

Temporary Restraining Order places Plaintiffs and citizens at risk of physical harm when 

interacting with individuals openly carrying and at risk of violating their oaths of office to 

protect the public and uphold Mississippi law. This irreparable harm can only be prevented by



the Temporary Restraining Order properly issued by the trial court and a hearing on the merits of 

the unconstitutionality of the law on July 8.

B. The State Is Not Harmed By the Temporary Restraining Order to Outweigh the 

Harm to Plaintiffs by Not Issuing the Temporary Restraining Order

As the trial court found, “the threatened harm that might be caused to the State of 

Mississippi is not outweighed by the harm that might go to the general public or to the 

applicants.” Ruling at 2. The State only asserts that “the Circuit Court acted in a manner to 

infringe upon the constitutional authority of the legislature and to infringe upon the right of 

citizens to bear arms.” Emergency Petition at 21. However, there is no assertion of a harm 

suffered by the State in allowing the temporary restraining order to hold until the merits of the 

case may be heard. While the Temporary Restraining Order does not allow the law to go into 

effect immediately, the July 8, 2013, hearing allows for prompt resolution of the constitutional 

questions presented by the law. The question of constitutionality and the risk of irreparable harm 

outweighs the few days where the law’s effectuation is delayed. Furthermore, if  the Plaintiffs 

prevail on the merits, then the law will be deemed unconstitutional and there is no harm to be 

asserted by the State.

C. The Public Interest Is Served By the Issuance of the Temporary Restraining 

Order

The public is entitled to know and understand Mississippi State law. Since it may be 

difficult for the average citizen to understand the application of H.B. 2, the public interest is 

indeed served by the issuance of the Temporary Restraining Order. The delay of the law’s 

effective date prevents public chaos that would be caused by individuals openly carrying
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weapons in spaces once thought to be prohibited, especially when coupled with law 

enforcement’s lack of guidance on how to enforce the legislation.

As the United States Supreme Court stated, “[ljiving under a rule of law entails various 

suppositions, one of which is that all persons are entitled to be informed as to what the State 

commands or forbids.” Lanzetta v. New Jersey, 306 U.S. 451,453 (1939). Therefore, when the 

application of a law is at question, the public interest is always served by allowing time for the 

law to be clarified.

As the trial court articulated, “[t]he entry of the judgment for a TRO in this matter 

obviously is consistent with the public interest. The plaintiffs filed this motion to prevent harm to 

the public as a whole, to prevent harm from law enforcement officers, to prevent chaos and 

confusion with respect to who can carry a weapon and how that weapon can be carried.” Ruling 

at 2.

D. Plaintiffs Are Likely To Prevail on the Merits As H.B. 2 Is Unconstitutionally 

Vague, Overbroad, and Arbitrary and Capricious

While the State’s concerns of deficiencies in Plaintiffs original pleadings are well-taken, 

Plaintiffs have filed an Amended Complaint this day with the Circuit Court pursuant to Rule 15 

of the Mississippi Rules of Civil Procedure. Any contentions with inadequate claims are thus 

properly heard by the Circuit Court through a response by the State. However, despite the 

State’s concerns, the Plaintiffs are likely to prevail on the merits of the case as H.B. 2 is 

unconstitutionally vague, overbroad, and arbitrary and capricious.

The Supreme Court has held that:

The void-for-vagueness doctrine requires that a penal statute define the criminal 
offense with sufficient definiteness that ordinary people can understand what 
conduct is prohibited and in a manner that does not encourage arbitrary and 
discriminatory enforcement. . . .  Where the legislature fails to provide such
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minimal guidelines, a criminal statute may permit a standard-less sweep that 
allows policemen, prosecutors, and juries to pursue their personal predilections.

Kolender v. Lawson, 461 U.S. 352, 357-58 (1983). A court is likely to find that H.B. 2 requires

“men of common intelligence [to] necessarily guess at its meaning and differ as to its

application,” constituting an unconstitutionally vague statute. Zwickler v. Koota, 389 U.S. 241,

249 (1967) (citing Connolly v. General Construction Co., 269 U.S. 385, 391 (1926)).

i. The Terms “Hidden or Obscured From Common Observation” and 
References to “Wholly or Partially Visible” Are Unconstitutionally Vague

H.B. 2 defines “concealed” as “hidden or obscured from common observation;” however, 

this definition does not provide adequate guidance to the public or law enforcement on how to 

properly abide by and apply the law. As Plaintiffs assert, a statute must “embody only as much 

exactness as the subject matter permits.” Vance v. Lincoln 'Cnty. D ep’t o f  Pub. Welfare by 

Weathers, 582 So. 2d 414, 419 (Miss. 1991) (citations omitted). The exactness, though, should 

be adequate enough to ensure that “[v]ague laws [do not] trap the innocent by not providing fair 

warning.” Groyned v. City o f Rockford, 408 U.S. 104, 108 (1972). The statute is unclear as to 

whether “hidden or obscured from common observation” is referring to the weapon in question 

or any part of the device, whether holster or case, that the weapon is contained within. While the 

common sense definition of concealed is not contested, the application of the definition to 

different objects remains unconstitutionally vague.

The examples provided by H.B. 2 do not provide any further guidance to the common 

person in understanding the application of the definition of concealed. While H.B. 2 references a 

“pistol carried upon the person in a sheath, belt holster or shoulder holster that is wholly or 

partially visible,” it is unknown whether the holster or the weapon itself need not be concealed. 

As for “wholly or partially visible,” the question is again raised as to what object the statute is
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even referring to. It is unclear as to whether the weapon needs to be wholly or partially visible or 

if the carrying apparatus needs to be wholly or partially visible. If it is only the carrying 

apparatus that needs to be wholly or partially visible, then the question remaining is whether 

“common observation” would require the ability to ascertain the contents of the carrying 

apparatus. For example, if  a firearm is carried in a rectangular case that is wholly visible, the 

statute is too vague to allow law enforcement to know if that is in violation of the law since it is 

not readily ascertainable whether the case contains a weapon.

While the words in the statute on their own may be common knowledge, how that 

language is to be applied and to what objects is indeed unconstitutionally vague. This new 

definition is unclear in that it suggests that showing any portion of a shoulder holster or case, as 

opposed to any portion of a firearm itself, may be sufficient to bring a person’s carrying of a 

firearm out of the meaning of concealed. Therefore, without more accurate language by the 

legislature, citizens and law enforcement do not know what part of the apparatus containing their 

weapon needs to be partially or wholly visible, placing them at risk of unknowingly violating the 

law because of an improper understanding by common individuals.

ii. The Application of H.B. 2 In Relation to Other Statutes Is 
Unconstitutionally Vague

The altering of the definition of “concealed” by H.B. 2 is further unconstitutional because 

it is unclear how this legislation is to interact with preexisting pieces of legislation. H.B. 2 

suggests, but is not clear, about whether any person of any age, any residency status, any mental 

health disability, or any controlled substance abuser may openly carry a firearm in plain view 

into a church, courthouse, prison, bar, and university, among other places. One of the critical 

legal questions presented by this case is whether the amendment contained in paragraph 14 on 

Mississippi Code section 45-9-101 completely nullifies the comprehensive statutory regime for
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all persons openly carrying a firearm, or instead whether it merely retains the requirements of 

paragraph 14 but excuses persons qualified under the statute from the licensing requirement. 

Furthermore, it is unclear as to the precise locations where open carry is allowed.

iii. The Plaintiffs Are Likely to Prevail on the Merits Because While the 
Legislature Has the Authority to Enact Legislation, It Does Not Reserve the 
Right to Enact Unconstitutional Legislation and the Temporary Restraining 
Order Only Infringes I f  the Court Finds that the Law Is Constitutional

The State errs in asserting that the claim fails merely because it is challenging a law 

enacted by the Legislature. While the Legislature has the authority to enact legislation, the law as 

passed is still subject to judicial review. Since the Plaintiffs assert that the law is 

unconstitutionally vague, the power of the Legislature to enact the law is nullified if  found to 

enact an unconstitutional piece of legislation. Furthermore, whether the proposed legislation is 

unconstitutional is a question of law to be first decided by the trial court before appeal to this 

court. Prior to a hearing on the merits, neither the Legislature’s ability to enact the law nor the 

citizenry’s right to abide by the law can be determined prior to a determination of 

constitutionality.

As indicated by the trial court, the Plaintiffs will likely prevail, as “the law as it stands is 

indeed vague, it is not clear, [and] it is ambiguous.” Thus, the court held “that the injunction is 

indeed necessary to prevent irreparable harm.” Ruling at 2.

IV. Standing Is A Legal Question Not Yet Determined by the Trial Court Nor Put to It

for Determination and Plaintiffs Have Proper Standing

This Court has made clear that “[i]t is well settled that Mississippi’s standing 

requirements are quite liberal.” Green v. Cleary Water, Sewer, and Fire Dist., 17 So. 3d 559,

569 (Miss. 2009) (quoting State v. Quitman Cnty., 807 So. 2d 401,405 (Miss. 2001)) (internal 

quotations omitted). Compared to Article III, Section 2 of the U.S. Constitution, the Mississippi
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Constitution lacks any mention of “cases or controversies.” See Miss. Const. §§ 24-25 (1890). 

This omission has caused this Court to be “more permissive in granting standing to parties who 

seek review of governmental actions.” Id. (quotation marks and citation omitted). “Parties may 

sue or intervene where they assert a colorable interest in the subject matter of the litigation or 

experience an adverse effect from the conduct of the defendant, or as otherwise authorized by 

law.” Id. (citing City o f  Belmont v. Miss. State Tax Comm ’n, 860 So. 2d 289, at 296 (Miss. 

2003)).

A. Simmons, Norwood, Horhn, and Frazier Have Standing as Private Citizens

This Court allows “a private citizen to challenge governmental actions contrary to law 

where the actions would otherwise escape challenge whether the basis of that challenge was 

constitutional or not.” USPCI o f Mississippi v. State ex rel. McGowan, 688 So. 2d 783, 789 

(Miss. 1997) (citing Fordice v. Thomas, 649 So.2d 835, 841 (Miss. 1995)). Simmons, Norwood, 

Horhn, and Frazier have standing to request an injunction against H.B. 2 because of their 

colorable interest in open carry laws in Mississippi. The law, as written, affects their property 

interests as landowners in having the power to prohibit people from carrying weapons onto their 

property. The law also affects their rights as owners of firearms because it is unclear about when 

a person must obtain a permit and where a person may openly carry his or her firearm, creating a 

great risk of a person violating the law.

Our situation is directly analogous to the facts in Van Slyke v. Bd. o f Trustees o f State 

Inst, o f Higher Learning, 613 So. 2d 872 (Miss. 1993). There, this Court held that a 

congressman, in his individual capacity as a private citizen, had standing to request an injunction 

restraining the Board of Trustees of State Institutions of Higher Learning from making any 

decisions reassigning leadership roles while the Court decided the constitutionality of the
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Board’s decisions. Just like in Van Slyke, Simmons, Norwood, Horhn, and Frazier are requesting 

an injunction to restrain State action while the Court decides the constitutionality of law 

applicable to that State action. Therefore, Simmons, Norwood, Horhn, and Frazier have standing 

to request a preliminary injunction.

B. Sherriff Lewis and Constables Moore, Brown, Funchess, and Buckner Have 

Standing in Their Official Capacities 

The United States District Court for the Southern District of Mississippi has held that 

Mississippi sheriffs have the right to bring suit in their official capacity challenging the 

constitutionality of a federal law when the law being challenged directs the sheriff’s actions, and 

the sheriff has a personal stake in the outcome of the litigation. McGee v. United States, 863 F. 

Supp. 321, 325 (S.D. Miss. 1994). In that case, the Brady Handgun Violence Prevention Act 

directed the sheriff “to ascertain if  obtaining a gun is in violation of the law, including checking 

whatever records are available.” Id. The court ruled that the sheriff had a personal stake in the 

outcome of litigation, in that he was threatened with actual injury in that “since he is sworn to 

uphold the law, his failure to “follow the statute “could result in the sheriff violating his oath of 

office . . .  the voters could hold him accountable for this.” Id. The court went on to hold the 

statute unconstitutional based on the sheriffs challenge. Id.

The sheriffs position in McGee is remarkably similar, if not identical, to Plaintiff Sheriff 

Lewis’s stance in the case at bar. Whereas the sheriff in McGee owed a duty to uphold and 

identify violations of the Brady Handgun Violence Prevention Act, Plaintiff Lewis would 

similarly be bound by H.B. 2 to determine whether an individual is carrying a weapon openly or 

in a concealed manner is situated on property that authorizes that use. Just as the sheriff in 

McGee had a personal stake in the lawsuit because his failure to uphold the statute may end in
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the sheriffs termination from office for violating his oath, or civil liability for violating a 

person’s constitutional or statutory rights, Sheriff Lewis would face analogous consequences if 

he is not able to properly recognize proper uses or violations of H.B. 2.

Likewise, the Constables in this proceeding have standing to contest the constitutionality 

of H.B. 2. Pursuant to Mississippi Code § 19-19-2, constables are also elected officials, 

answerable to the public in their official capacity. Constables must also take an oath of office, 

bound by Mississippi’s Constitution. Id. at § 19-19-3. In this regard, constables are analogous to 

the elected position of the sheriff, and have equal standing to dispute the constitutionality of the 

law.

C. District Attorney Smith Has Standing in His Official Capacity.

Similar to the Sheriff and the Constables, District Attorney Smith has standing to 

challenge H.B. 2. Recall that so long as the party has a stake in the litigation or will suffer an 

adverse effect from the defendant’s challenged conduct, the litigant will have standing to bring 

the suit. See Miss. Const. §§ 24-25 (1890). The District Attorney is bound “to represent the state 

in all matters coming before the grand juries of the counties within his district and to appear in 

the circuit courts and prosecute for the state in his district all criminal prosecutions and all civil 

cases in which the state or any county within his district may be interested.” See Miss. Code 

Ann. § 25-31-11(1). District attorneys are required, just like all other public officers, to take an 

oath of office and are bound by that oath. See id. § 25-1-9.

Because district attorneys are held to a similar standard as sheriffs and constables, district 

attorneys should also be held to the standard set out by this Court and McGee, and determined to 

have standing in the case. District attorneys are elected officials; they are held accountable to the 

people of their jurisdictions, they must appropriately identify and prosecute violations of the law,
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and, in the event that they do not properly uphold the letter of the law, district attorneys face 

violation of their oaths and removal from office. See id. §§ 25-1-9,25-31-11(1). No reason exists 

as to why district attorney standing should be distinguished from sheriff and constable standing 

in this case.

The State argues that District Attorney Smith lacks standing to challenge H.B. 2 in his 

official capacity in representation of the interests of the state as whole. The State is correct. 

However, that position ignores District Attorney Smith’s interest in the suit in regard to his duty 

to uphold the law and prosecute violations of that law in Hinds County. The State fails to address 

the consequences District Attorney Smith may face in the event that he does not correctly 

enforce a vague, overly broad piece of legislation that binds him in his official duty.

V. Laches Never Applies to Claims of Constitutional Vagueness

The State’s arguments as to when and how it was notified of the Plaintiffs’ constitutional 

challenge are not wholly correct; email exchanges show notice and the relevant exchange. The 

Plaintiffs would point out that they did provide notice to counsel opposite prior to the filing of 

their motion. And yet, Plaintiffs recognize that the filing of this lawsuit was inconvenient for the 

State. Nevertheless, because an aggrieved party may always bring a challenge to the 

constitutionality of a law, laches should not apply in this situation.

The State argues that a time bar should prevent the Plaintiffs from contesting the 

constitutionality of H.B. 2 because they “bided their time as 116 days passed.” Petition at 6.

There is simply no 116-day time bar in the Mississippi Code for challenging the constitutionality 

of an action, nor has any ever been established in common law. For example, the core case cited 

by the State for its argument is a 1996 case where a group of people contested the payment of 

bonds—yet that cause of action arguably arose in 1873, and the plaintiffs had waited until 1993.

17



See Grant v. State, 686 So. 2d 1078, 1083-84 (Miss. 1996). Thus, “the doctrine of laches 

prohibits the bondholders from presently asserting their rights after they accrued over one 

hundred years ago.” Id. at 1088.

The District Attorney did not wait a century to challenge this law, and to suggest that the 

rule in Grant should apply in this case is a grotesque perversion of precedent by the State. It 

would also effectively destroy the right of any person in the State of Mississippi to challenge the 

constitutionality of a statute. The law enforcement plaintiffs in this case did not “slumber[] on 

their rights” as did the “slothful” bondholders in Grant. Id. at 1089.

If the State claims surprise, it is misplaced; the trial court set a briefing schedule under 

Rule 65, and it proceeds apace in Hinds County Circuit Court on an obviously-expedited 

schedule. Perhaps the only surprise is that the State was permitted notice and an opportunity to 

respond at the temporary restraining order stage, when even the Rule does not required that. See 

Miss. R. Civ. P. 65(b).

Nor has a time bar ever been established before a person was affected by a law. The 

Plaintiffs filed this suit on the eve of the law’s operative effect in order to stop its unnecessary 

harm to the public good. This was proper, timely, and warranted under the circumstances.

In at least one case, a delay of over 116 days did not bar the consideration of whether a 

statute was constitutional. In 1994, the Legislature enacted statutes which founded the Court of 

Appeals. See Marshall v. State, 662 So. 2d 566, 567 (Miss. 1995). The law creating the 

intermediate appellate court was effective on September 6,1994. See Miss. Code Ann. § 9-4-1. 

Through counsel, two prisoners made claims “challenging the constitutionality of the Court of 

Appeals of the State of Mississippi as enacted by the Legislature during the regular 1994 

session,” and did so on January 12,1995. Marshall, at 567. The difference in time there was
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128 days, or twelve more than the State argues is too late in this case. The Court proceeded to 

the merits and ruled the Court of Appeals constitutional. Id. at 572-73; see also Sears, Roebuck 

& Co. v. Learmonth, 95 So.3d 633, 637 (Miss. 2012) (plaintiff contested constitutionality of 

2004 tort caps in 2012 appeal; while Court did not reach merits, time bar was not addressed as a 

factor).

There is simply no applicable time bar to challenge the constitutionality of the law at 

hand, and even if there were, it was timely met by this suit.

VI. Conclusion

As the trial court found, “the injunction is indeed necessary to prevent irreparable harm,” 

and “the threatened harm that might be caused to the State of Mississippi is not outweighed by 

the harm that might go to the general public or to the applicants.” Therefore, this Court should 

deny the State’s extraordinary Petition and allow the trial court to properly hear and rule on the 

merits of the constitutionality of H.B. 2.

RESPECTFULLY SUBMITTED, this the 1st day of July, 2013.

Respectfully Submitted,

Law Offices of Lisa Mishune Ross
514 E. Woodrow Wilson Avenue Bldg. E
Jackson, MS 39216
Telephone (601) 981-7900
Fax (601)981-7917
lross@lmrossatlaw.com
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